How do smaller contractors protect themselves in the credit crunch climate?
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Construction prospects are looking down for the first time for some years as the credit crunch is affecting the construction industry. 
So, how does a smaller contractor protect himself in the current climate?  There is no simple answer but the precautions that you can take start before you even tender for a job.  
Know your client.  By this I mean check out the company that offers you work before you are committed.  Credit risk increases as the economy slows down and you do not want to sign up with someone who is not going to be able to meet his obligations.  There are credit agencies such as Dun & Bradstreet you can use for this or you can try to contact another supplier who deals with the client.   
Assess the contract risk.  There is a lot of talk about risk management in the industry but, when you are asked to bid for a job, do you really value the risks and then include them in your tender price?  A few years ago the BRE (Building Research Establishment) conducted a survey to see how contractors valued risk when preparing a bid.  To their surprise, not one contractor surveyed did so!   You are likely to be squeezed on price anyway, and if there is nothing in your price for risks that are readily foreseeable, think twice before signing up: when money is tight, claims will be more difficult to win.  Buying work in order to keep the workforce active is a distinctly short term solution - overdo it and you are in trouble.  
Price and payment terms.  Little and often is better than more later.   Try to be sure the payment profile will match your cash flow needs and the payment periods are fair.  A decent payment structure can be worth a discount - provided the client sticks to it. 

If you are working on a public sector job, even as a subcontractor, the OGC’s Fair Payment Charter should be in place – ask about this.   
As for price, target cost or cost plus fee is arguably preferable in a difficult market to a lump sum, but then the client may take the opposite view.  Either way, try to get an advance payment, at least to cover materials and equipment that you are incurring up front with suppliers.  If you have to secure the advance payment by a bank guarantee, see that the guarantee reduces as the advance is recovered out of stage payments.  
Be sure about the contract terms.  All too often work starts before there is a signed contract, often on an incomplete letter of intent.  And when problems arise – on time, money or scope (the three things that count on a building contract) if these issues have not been pinned down, the problems for the contractor are likely to increase.  So, be sure that you have a clear, written agreement before you start work.  And if the client does not provide a formal contract, as is often the case with companies or individuals that are not property developers, then make sure you provide your own terms and conditions.  If you do not have any, there are plenty of standard forms including some designed for smaller work you can find online from a website such as ContractStore.com.
Retain title to goods.  If your work involves the supply of materials or equipment, make sure your contract has a clause that says ownership remains with you until you have been paid in full for those materials.  Clients often want to get title even when only part of the price has been paid or when materials are delivered to the site. Try to avoid this. 
Know –and be prepared to use – your rights.  Over the past 12 years, since the passing of the Housing Grants, Construction and Regeneration Act in 1996, the law has created a number of safeguards for suppliers and contractors.  Without going into them all, pay when paid is now illegal, a contractor who is not being paid is entitled to  suspend work after giving 7 days notice and the relatively low cost of adjudication when compared to arbitration or the courts, is always available.   Also if the client pays late you are entitled to interest: if there is no interest clause in the contract, you can invoke the Late Payment of Commercial Debts (Interest) Act 1998.  This gives any unpaid supplier the right to claim interest at a rate fixed by the Government – currently 13.5% (8% above base rate).  
Be sure to submit your payment applications on time -some smaller contractors are not too good with their paper work but they are not doing themselves any favours. 
Make sure the paper trail is good so the client cannot pretend you didn’t warn him when you exercise your rights.  And it may also be worth getting your solicitor to write a letter to the client demanding payment.  
You may not win yourself any favours by aggressive action but why risk building up the arrears when to do so could leave you with an even bigger problem?   
Giles Dixon 
giles@gilesdixon.com
February 2009 

