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BRIEFING PAPER
DISPUTE RESOLUTION PROCEDURES IN PFI CONTRACTS
PFI and PPP contracts are governed increasingly by standard forms. 
The Treasury led the way with their standard form which contains guidance and drafting.  The latest version, published last year, is SOPC3 – an acronym for Standardisation of PFI Contracts Version 3.  

SOPC3 deals with the contract between the authority and the project company which will enter into a project agreement with the authority over the 25 or 30 year life of the PFI project – for example, the construction and maintenance of a new hospital. 

SOPC3 and the Government guidance do not deal in any detail with the sub-contract situation.

Insofar as dispute resolution is concerned, SOPC3 sets out a three stage process:

· Direct negotiation between authority and project co try to resolve any dispute.  A fixed time for resolving the dispute by direct negotiation is proposed – say seven days.

· If negotiation fails, the dispute will be referred to an adjudicator.  Here SOPC3 proposes two panels of experts - a “construction panel” and an “operational panel”, say, three individuals in each.  The construction panel will deal with disputes which relate to the building contract and the operation panel will deal with disputes dealing with the operational phase of the project after  construction is completed.

· Phase 3 is a reference to either arbitration or the courts. The choice is for the parties but arbitration seems to be preferred by most authorities.

Housing Grants, Construction and Regeneration Act 1996 – Construction Act
By a statutory instrument published in 1998, PFI contracts are excluded from the operation of the Act which allows either party to a construction project to require that any dispute is referred to adjudication with a 28 day time limit.

SOPC3 in fact provides for adjudication with similar time limits to the Construction Act and, as a result, the exclusion of the Act from PFI contracts, at least so far as dispute resolution is concerned, is to a large extent being mitigated.  

PFI Project Structure 

PFI projects are usually structured on the basis that the authority which is entering into the long term contract will award a contract to a special purpose vehicle (often referred to as the SPV or Project Co.)  – a limited company made up, usually, of participants in the project – eg the building contractor, the FM provider and an investor.
The SPV will be no more than any investment vehicle – it will not have anything more than a skeleton staff and all its obligations will be passed down the building contractor during the construction phase and to one or more service providers during the operational phase of the project – 25 or 30 years after the hospital or school has been built.
Since the Project Co. is little more than a shell, a dispute at project level is likely to be triggered by the dispute between Project Co and one of its sub-contractors. For example, a building contractor may claim a compensation event and this will be passed by Project Co up to the authority and if the authority disputes that claim, the matter will go through the dispute resolution procedure at project level.

Since the two disputes will turn on very much the same issues, it is logical to have all three parties together in the dispute process.  

However, the Treasury do not accept this. SOPC3 says that a request for joinder – ie. for the disputes to be joined into the one dispute under the main contract if the same issues are involved – “should generally be resisted by the authority as it will only increase the time and cost of the process for the authority.”  Joinder is only recommended in certain limited matters – eg disputes arising out of the tests on completion. 
The project company can be faced with a dilemma here: If it has one dispute with the authority and a separate dispute with its sub-contractor under two separate adjudications, it is quite possible to end up with a decision in favour of the authority under one dispute and in favour of the sub-contractor under the other even where the facts are largely the same. Project Co. is not able to force the authority to join the sub-contractor into the adjudication or arbitration under the project agreements. 
There is, in fact, a Court of Appeal decision on this matter.  In one of Lord Denning’s last judgments in 1984, the issue was considered in the case of Adgas –v- Bechtel and Chiyoda.  I was the in-house counsel for ADGAS (Abu Dhabi Gas Liquefaction Company) at the time.  Bechtel & Chiyoda built an LNG plant and were faced with a major claim of several hundred million dollars from their client, ADGAS.  It was considered that liability rested with one of their sub-contractors. Both main contract and sub-contract provided for arbitration. Concerned at the possible  risk of conflicting decisions from different arbitrators, they took the matter to the High Court requesting that the court order the two arbitrations to be joined.  

The Court of Appeal, in a somewhat confused judgment, said no:  arbitration is a contractual method of resolving disputes and the court was not in a position to vary the terms of the contract.  However, the Appeal Court decided that it could order the same arbitrator to be appointed in both disputes so as to reduce the risk of conflicting decisions and it made that order.

Under PFI contracts, there is no provision for the same adjudicator  to be appointed but it is recommended that such a provision be incorporated, especially if you are representing the project company.
SOPC3 does offer some mitigating circumstances to deal with the risk of conflicting disputes

· Representations from sub-contractor.  Project co may submit representations from its sub-contractor to the adjudicator or other tribunal dealing with the project dispute.

· Allow sub-contractor to manage the dispute. Subject to the authority agreeing, Project Co can effectively step out of the picture and let the sub-contractor run that dispute on Project Co.’s behalf directly with the authority.
· Binding effect of decisions. It is a standard clause in project agreements that while the adjudicator or arbitrator does not have jurisdiction to determine the sub-contract dispute, his decision is to be binding on project co and the sub-contractor “insofar as it determines the issues relating to the sub-contractor dispute”. 


This last point is unsatisfactory.  What it seems to do is to impose on a sub-
contractor a decision in a dispute to which he is not party.  This, in effect, limits the 
sub-contractor’s right to a proper hearing of his own dispute. It is nonetheless 
standard wording and, as such, usually not subject to any change. 

If you are a sub-contractor, this means that if a dispute does arise, you need to get your adjudication in first in case you get landed with a decision under the main contract/project agreement  which is less attractive but nonetheless binding on you.

From the project company’s point of view, having the same adjudicator or arbitrator in both disputes is to be recommended.

Arbitration or Litigation
Arbitration seems to be preferred by government and local authorities to litigation as the final method of resolving disputes.  

One reason for this could be that joinder is permission in the case of litigation where it is not permitted in arbitration, as already mentioned. There are advantages and disadvantages might be summarised as:

Advantages of arbitration
· Confidentiality – the process is private so less likely to attract publicity;
· Choice of arbitrator – the parties can, if they agree, chose an arbitrator which suits them both and/or one who is an expert in the relevant field if considered relevant; and
· Control over process – to some extent the parties or the arbitrator can tailor the procedure to the case.

Advantages of litigation

· Joinder is possible;
· A decision is arguably more readily enforceable;

· A possible right of appeal; and 
· Costs.  Although historically arbitration has been seen as cheaper than litigation, arbitration nowadays does not necessarily offer a cheaper alternative. Apart from anything else, you have pay for the court and the court room in arbitration whereas they come free if you go for litigation.

Mediation
Although mediation gets a mention in SOPC3, it is virtually confined to a footnote.  

Mediation and other forms of ADR get little mention in the Treasury documents.  A section of SOPC3 dealing with dispute resolution says that it may be “appropriate in certain circumstances” to have some form of ADR other than expert determination or adjudication but the footnote states that ADR “will not be appropriate where there are project documents which are subject to the Construction Act.”  

This seems to be a polite way of booting ADR into touch.

Other PPP forms of contract fair somewhat better. For example, OGC (Office of Government Commerce) have a note on dispute resolution guidance which deals with ADR in some detail and sets out an ADR pledge from government departments and agencies:
“Alternative dispute resolution will be considered and used in all suitable cases wherever the other party accepts it”.
Building Schools for the Future (BSF) also has ADR principles written into its dispute resolution clause, and a provision that the parties will give serious consideration to the use of mediation if any dispute cannot be resolved by direct negotiation.

CEDR – Dispute resolution procedure for PFI and long term contracts. 
CEDR (The Centre for Dispute Resolution) have published a procedure which contains multiple choices and a more flexible approach to dispute resolution than standard forms of PFI contracts.  

This procedure was first published some two years ago partly to try to persuade government that ADR should be incorporated in long term contracts and partly to provide a more comprehensive approach to dispute resolution than is normally applied. I have to declare an interest as  I was the principal draftsman.
Any contract which is long term - and 25 or 30 years is the standard period of PFI - is going to evolve over time.  Although PFI contracts tend to be written as though the hospital or other facility to be constructed will be operated in exactly the same way in year 30 as it is in year 1, the reality is going to be somewhat different. As time goes on, so disputes arise on a multitude of subjects and it is sensible to have a variety of choices as to how to determine those disputes. 
It is, of course, true to say that the parties to a contract, especially if they are grown up and sensible, can decide at  any time to use a dispute method which isn’t written into the contract. However, the participants do not always behave in a grown up way and those of a bureaucratic frame of mind may be reluctant to use a dispute resolution method that is not sanctioned by the wording of the contract. So, in practice it can be helpful to give the parties a choice which does form part of the contract.  

So, what does the CEDR procedure offer:

The answer is – most of the current dispute mechanisms are available here.  Briefly, the CEDR procedure covers:
· negotiation;

· mediation;

· adjudication;

· expert determination;

· litigation/arbitration.

It also contains provision for the appointment of a project neutral. This is an individual who is independent of the parties and appointed by them and whose role is to  advise and recommend but not to determine disputes.  
There are detailed rules governing the various procedures to be adopted.  

There is also an optional provision that allows the disputes below a certain value to go no further than the adjudication stage. 

The CEDR Procedure is available on CEDR’s website: 

http://www.cedr.co.uk/index.php?location=/library/documents/default.htm
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This paper is based on one delivered at a seminar organised by Shadbolt & Co and CEDR. 
