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  14 July, 2005

BRIEFING NOTE
NEW VERSION OF NEC IS PUBLISHED 
The Third Edition of the New Engineering Contract (NEC3) was launched on 14 July.

By comparison with the new suite of JCT contracts launched a few weeks ago, NEC3 is more of an updating exercise than a rewrite. However there is a good number of changes and some new provisions.
As a taster, here are a few of the changes:

· 'Actual Cost' is now replaced by 'Defined Cost' 
· A new concept of 'Key Dates' is introduced. These are dates by which something has to be done by the contractor. Failure to meet a Key Date can result in adverse financial consequences for the contractor. On the other hand a change to a Key Date is a compensation event.
· Reference to a Risk Register is now incorporated, this being a register of risks which are listed in the Contract Data and risks that are notified as an early warning matter.
· The concept of force majeure has been included in the list of compensation events. . NEC-speak for force majeure is, to summarise, an event which stops the contractor completing the works and which neither party could prevent and an experienced contractor would not have foreseen.
· Insurance certificates now have to be submitted on the renewal of each insurance policy as well as before the work starts.
· Dispute Resolution provisions have been revised and are moved out of the core clauses into a new Option W, with W1 to be used when the HGCRA does not apply and Option W2 when it does.

· The Secondary Option Clauses (other than the Y clauses) are reorganized. Options G to V disappear and instead there are Options X1 to X20. Most of the previous options are retained, but in a different order, while Options U and V disappear. 

· Caps on overall liability are now contemplated by one of the new Option Clauses – X18 excludes the Contractor from liability for indirect and consequential losses of the employer and provides for an overall cap on liability in the Contract Data, but excluded from the cap are: delay damages, loss of/ damage to the employer’s property and (if Option C or D applies) the contractor’s share.
· Option X20 is also new and provides for the use of KPI’s (Key Performance Indicators)

The formal press release says that the NEC is now by far the most widely used contract in UK civil engineering and has been used on major projects such as the Channel Tunnel Rail Link, Heathrow T5, NHS Procure 21 and the Eden Project. It is also the contract of choice with government departments such as the Highways Agency and the Environment Agency, and is widely used by local authorities. 

The full 23-document contract suite is available from ICE's commercial subsidiary Thomas Telford, all profits of which are covenanted back to the Institution. Also available is NEC3 digital, which provides online access to all contracts, as well as a helpline, books, training courses and roadshows. 

To find out more, visit the website www.neccontract.com
For legal advice, contact the undersigned.
Giles Dixon
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